STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF | NSURANCE,
Petitioner,
VS. Case No. 01-4438PL

GQUS JONES, JR,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on
January 17, 2002, by video tel econference between Fort
Lauderdal e and Tal | ahassee, Florida, before C aude B. Arrington,
a dul y-designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Mathew A. Nowels, Esquire
Di ckson Kesler, Esquire
Department of | nsurance
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Janmes O Walker, 111, Esquire
1339 Northeast 4th Street
Fort Lauderdale, Florida 33304

STATEMENT OF THE | SSUES

Whet her Respondent, a licensed insurance agent, commtted
the offenses alleged in the Adm nistrative Conplaint and the

penalties, if any, that should be inposed.



PRELI M NARY STATEMENT

On Cctober 15, 2001, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent containing two counts. Count |

al l eged that Respondent had entered a plea of nolo contendere to

certain crimnal charges. Based on the factual allegations,
Petitioner charged Respondent with violating the provisions of
Sections 626.611(7), (13), and (14) and Section 626.621(1) and
(8), Florida Statutes. Section 626.611, Florida Stat utes,

provi des grounds that nandate the suspension or revocation of an
i nsurance license. Section 626.621, Florida Statutes, provides
grounds for the discretionary suspension or revocation of an

i nsurance |icense.

Count Il alleged that Respondent failed to tinmely notify
Petitioner of his plea in the crimnal proceeding and charged
that the failure violated the provisions of Section 626.621(11),
Fl ori da St at ut es.

Respondent tinely requested an adm nistrative hearing to
chal l enge the allegations of the Admi nistrative Conplaint, the
matter was referred to the Division of Adm nistrative Hearings,
and this proceeding foll owed.

Respondent did not dispute the factual allegations of the
Adm ni strative Conpl aint, but argues that the statute nandati ng
t he suspension or revocation of his |icensure creates an

irrebuttable presunption that violates his due process rights.



At the final hearing, Petitioner presented two conposite
exhibits, which were admtted into evidence as Petitioner's
Exhi bits 1! and 2. Respondent testified on his own behal f and
presented the additional testinony of Sinon Blank, an
i nvestigator for the Departnent of |nsurance, Division of
| nsurance Fraud. Respondent presented no exhibits. Petitioner
thereafter re-called M. Blank as a rebuttal w tness.

A transcript of the proceedings was filed on January 22,
2002. Each party filed a Proposed Recommended Order, which has
been dul y-consi dered by the undersigned in the preparation of
t hi s Recommended Order

FI NDI NGS OF FACT

1. At all tinmes material to this proceedi ng, Respondent
has been |icensed as a general |ines insurance agent (2-20), a
life and health i nsurance agent (2-18), and a health insurance
agent (2-40).

2. In June 2000, the statew de prosecutor filed an
i nformati on agai nst Respondent in the Circuit Court in and for
Orange County, Florida, where it was assigned Case No. CR 0-00-
9771/ A. The information charged that Respondent was guilty of
organi zed i nsurance fraud involving $50,000 or nore in violation
of Section 817.034(4)(a), Florida Statutes, which is a first

degree felony and a crinme involving noral turpitude.



3. Sinon Blank, an investigator enployed by Petitioner's
D vision of Insurance Fraud, participated in the investigation
that culmnated in the charges being filed agai nst Respondent.
Respondent cooperated with M. Blank's investigation and
candi dly answered questions that were put to him

4. On July 31, 2001, Respondent entered a plea of nolo

contendere to the charges against him At Respondent's plea

hearing the prosecutor summari zed the facts he expected to be
able to prove, including the fact that Respondent engaged in
fraudul ent activity involving workers' conpensation insurance.?
Thereafter, Respondent stipulated that there was a factual basis
for his plea. The Court accepted Respondent's plea, but
wi t hhel d adj udi cation of guilt. The Court sentenced Respondent
to two days in jail with credit for time served and placed him
on probation under the supervision of the Florida Departnent of
Corrections for a period of ten years. Respondent was ordered
to perform 100 hours of comunity service and to pay restitution
in the total anmpunt of $16,179.00, which included the costs of
investigation. As a condition of his probation, Respondent was
ordered not to wite or renew any policy of workers'
conpensation for a period of five years.

5. Prior tothe filing of the Adm nistrative Conpl ai nt

agai nst him Respondent had not notified Petitioner in witing



that he had entered a plea of nolo contendere to the crimn nal

charges that had been filed against him

6. Respondent has been the owner of A Maples |Insurance
Agency in Ponpano Beach, Florida, since 1987.

7. Consistent with his probation, Respondent no | onger
wites or renews workers' conpensation insurance.

8. At the time of the final hearing, Respondent was
current with his continuing education classes.

9. Respondent has not been convicted of a felony or a
m sdeneanor.

10. Respondent testified that his plea in the crim nal
proceedi ng was a plea of conveni ence and that he could not
afford to contest the charges. Respondent did not believe the
pl ea would | ead to the suspension of his |icense because the
suspension of his license was not a condition of his probation.
He m stakenly believed that the entry of his plea in the
crimnal proceeding would resolve all issues with the Petitioner
since Petitioner participated in the investigation of the case.

11. Respondent testified that his attorney said he had
recei ved sonething fromthe Departnent of |Insurance that gave
reason to believe that they al ready knew about the plea. That
correspondence was not admtted into evidence and Respondent's

self-serving testinony was not corroborat ed.



12. Respondent's |license was previously disciplined in
Case No. 93-L-222JDM which invol ved all egati ons of
m sappropriation of funds. Petitioner's records reflect that
Respondent was pl aced on probation for one year as a result of
t hat proceedi ng.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter of and the parties to this
case pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

14. Petitioner has the burden of proving by clear and
convi nci ng evi dence the allegations agai nst Respondent. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnent of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989); and Inquiry Concerning a Judge

645 So. 2d 398 (Fla. 1994). The follow ng statenment has been
repeatedly cited in discussions of the clear and convincing
evi dence standard:

Cl ear and convinci ng evi dence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
[sic] conviction, wthout hesitancy, as to
the truth of the allegations sought to be



established. Slomowitz v. Wl ker, 429
So. 2d 797, 800 (Fla. 4th DCA 1983).

15. Count | of the Admi nistrative Conplaint alleges that
Respondent violated the follow ng provisions of the Florida
| nsurance Code: Section 626.611(7), (13), and (14) and Section
626.621(1) and (8), Florida Statutes.

16. Section 626.611, Florida Statutes, provides grounds
for the mandatory suspension or revocation of an insurance
license. Section 626.611(7), (13), and (14), Florida Statutes,
provides, in pertinent part, as follows:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the |license or appoi ntnment of any
applicant, agent, title agency, solicitor,
adj uster, custoner representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |license or appointnent
of any such person, if it finds that as to
t he applicant, |icensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(13) WIIlful failure to comply with, or
willful violation of, any proper order or
rule of the departnment or willful violation
of any provision of this code.

(14) Having been found guilty of or
havi ng pl eaded guilty or nolo contendere to
a felony or a crinme punishable by



i mprisonnent of 1 year or nore under the |aw
of the United States of Anerica or of any
state thereof or under the | aw of any ot her
country which involves noral turpitude,

W t hout regard to whether a judgnent of
conviction has been entered by the court
havi ng jurisdiction of such cases.

17. Section 626.621(1) and (8), Florida Statutes, provides
the follow ng grounds for the discretionary suspension or
revocation of an insurance |license.

The departnment may, in its discretion,
deny an application for, suspend, revoke, or
refuse to renew or continue the |license or
appoi ntment of any applicant, agent,
solicitor, adjuster, custoner
representative, service representative, or
managi ng general agent, and it may suspend
or revoke the eligibility to hold a license
or appoi ntnent of any such person, if it
finds that as to the applicant, |icensee, or
appoi ntee any one or nore of the follow ng
appl i cabl e grounds exi st under circunstances
for which such denial, suspension,
revocation, or refusal is not nmandatory
under s. 626.611

(1) Any cause for which issuance of the
| icense or appointnment could have been
refused had it then existed and been known
to the departnent.

(8) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crinme punishable by inprisonnent
of 1 year or nore under the [aw of the
United States of Anerica or of any state
t hereof or under the |aw of any ot her
country, wthout regard to whether a
j udgnent of conviction has been entered by
the court having jurisdiction of such cases.



18. Petitioner proved by clear and convincing evidence

t hat Respondent plead nol o contendere to violating Section

817.034(4)(a), Florida Statutes, which is a first degree felony
and a crinme involving noral turpitude. Pursuant to Section
626.611(14), Florida Statutes, the entry of that plea
constitutes grounds for the mandatory suspension or revocation
of Respondent's license. Although the entry of the plea may
arguably constitute violations of Section 626.611(7) and (13),
and of Section 626.621(1) and (8), Florida Statutes, those
arguabl e statutory violations are nore appropriately treated as
bei ng subsunmed in the violation of Section 626.611(14), Florida
St at ut es.

19. The undersi gned does not have the authority to declare

a statute unconstitutional. See Florida Public Enpl oyees

Council 79, AFSCME v. Departnent of Children and Famlies, 745

So. 2d 487 (Fla. 1st DCA 1999). Respondent's constitutional
attack on the statutes at issue in this proceeding will have to
be addressed by a court of conpetent jurisdiction.

20. Count Il of the Adm nistrative Conpl ai nt charges
Respondent with failing to tinely notify Petitioner in witing
of his plea in the crimnal proceeding. Section 626.621(11),
Florida Statutes, provides the follow ng discretionary grounds

for the suspension or revocation of an insurance |icense:



(11) Failure to informthe departnment in
witing wwthin 30 days after pleading guilty
or nolo contendere to, or being convicted or
found guilty of, any felony or a crine
puni shabl e by inprisonment of 1 year or nore
under the law of the United States or of any
state thereof, or under the |aw of any other
country without regard to whether a judgnent
of conviction has been entered by the court
having jurisdiction of the case.

21. Petitioner proved the violation alleged in Count Il of
the Adm nistrative Conplaint by clear and convincing evidence.
Respondent was not relieved of his responsibility to notify
Petitioner in witing of his plea by his belief that Petitioner
had actual know edge of the plea.

22. Rule 4-231.150(2)(a), Florida Adm nistrative Code,
contains the follow ng penalty guidelines pertinent to this
pr oceedi ng:

If it is found that a |licensee has
viol ated either section 626.611(14) or
626. 621(8), the following stated penalty
shal | apply:

* * *

(2) If the licensee is not convicted of,
but has been found guilty of or has pl eaded
guilty or nolo contendere to, a felony or a
crime punishable by inprisonnment of one (1)
year or nore under the |aw of the United
States of Anerica or of any state thereof or
under the law of any other country which
i nvolves noral turpitude, the penalties are
as foll ows:

(a) If the conduct directly relates to
activities involving an insurance |license,
the penalty shall be a twenty-four (24)
nont h suspensi on.
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23. Rule 4-231.090(11), Florida Admnistrative Code,
provides that the penalty guideline for a violation of Section
621(11), Florida Statutes, is suspension of licensure for a
period of three nonths.

24. Petitioner established that Respondent's |icense has
been previously disciplined, which is an aggravating factor.
That aggravating factor is offset by Respondent's |ong history
as a licensee and by his full cooperation during the course of
the investigation that culmnated in the crimnal charges.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOMVENDED that Petitioner enter a final order that
finds Respondent guilty of violating Section 626.611(14),
Florida Statutes, as alleged in Count | of the Adm nistrative
Conpl aint, and guilty of violating Section 626.621(11), Florida
Statutes, as alleged in Count Il. It is further RECOMVENDED
that the final order suspend Respondent's licensure for a period
of 24 nmonths for the Count | violation, and for a period of
three nonths for the Count Il violation. It is further
RECOMVENDED t hat the final order provide that the periods of

suspensi on shall run concurrently.
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DONE AND ENTERED t his 20t h day of February, 2002, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2002.

ENDNOTES
" petitioner was permitted to submit, as a late-filed exhibit,
a certification under seal that its Exhibit 1 was a true and
correct copy of Petitioner's records. Counsel for Petitioner
represented at the final hearing that such a certification under
seal was part of the exhibit package when it was delivered to
DOAH.
2/ The gravanen of the charges was that between December 13,
1992 and Novenber 5, 1998, while acting as an insurance agent,
Respondent participated in a schene to defraud certain naned
i nsurance conpani es by submtting applications for workers'
conpensati on i nsurance that contained fal se or m sl eading
i nformati on. Because of those fal se or m sleading applications,
the i nsurance conpani es issued policies for workers
conpensati on insurance they would not have issued had they had
accurate information or they issued policies for a | ower
premum In addition, Respondent was charged with issuing fal se
certificates of insurance pertaining to workers' conpensation
cover age.

12



COPI ES FURNI SHED

Mat hew A. Nowel s, Esquire

Di ckson Kesler, Esquire
Department of | nsurance

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Janes O Wl ker, |11, Esquire
1339 Northeast 4th Street
Fort Lauderdale, Florida 33304

Honor able Tom Gal | agher

State Treasurer and I nsurance Comr Ssioner
Depart nent of |nsurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Departnment of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

1 Petitioner was pernmitted to subnit, as a late-filed exhibit, a
certification under seal that its Exhibit 1 was a true and correct copy of
Petitioner's records. Counsel for Petitioner represented at the fina
heari ng that such a certification under seal was part of the exhibit package
when it was delivered to DOAH

2 The gravamen of the charges was that between Decenber 13, 1992 and November
5, 1998, while acting as an insurance agent, Respondent participated in a
schenme to defraud certain named insurance conpanies by submitting
applications for workers' conpensation insurance that contained fal se or

m sl eadi ng i nformati on. Because of those false or m sleading applications,
the insurance conpani es issued policies for worker's conpensati on insurance
they woul d not have issued had they had accurate information or they issued
policies for a |lower premium |In addition, Respondent was charged with

i ssuing false certificates of insurance pertaining to worker's conpensation
cover age.
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